The article analyses a French seminal legal award which served as a stepping stone in the recent French debate concerning the legislation banning women from wearing the Burqa headscarf in public. Under this wording-Burqa-a special style of the hijab-a scarf donned by Muslim women-is being targeted. It represents a more extreme form of covering: The Burqa is worn by the Pashtun women of Pakistan and in Afghanistan and covers the body from head to toes in a continuous piece of fabric, whereas the veil banned in France also includes the niqab which may or may not cover the entire body, and allows visibility of the eyes but not the entire face. In the relevant debate, gender equality has been the banner hoisted by court and parliamentarians purporting to protect women against the unsettling impact of the Burqa. This article represents a critical study of this claim. The article describes and analyses the ambivalent tenor of the Burqa Decision and arrives at two main conclusions. First, having distinguished two key values addressed (directly and indirectly) by the Conseil d'État-equality and freedom-the article concludes that although hailed as defying gender discrimination, the judgment must also be construed as contributing to inequality among women. The award remains just as unclear in regards to the protection of freedom of religious expression suggesting that women equality offers only one among other explanations for this ruling. Second, the article's analysis applies several feminist approaches to the Burqa Decision and finds that the pluralist feminist discourse results in different and inconsistent potential resolutions to the case. The upshot is that the Burqa Decision, which was taken as a strong condemnation of a practise said to be symbolising the subjugation of the female to male domination, was confirming a view espoused largely by Western secular women. In doing so, and given the approval by France's mainstream society, the award appears to have empowered this particular segment in the female population. At the same time however, the tribunal also stated the obvious namely, that gender equality has been serving as a powerful tool in the adjudicative struggle between secularism and religion. While women's struggle for gender equality, especially in politics and the economy, has been protracted and not yet fully achieved, the comparatively brief and hurried commitment to gender equality at the intersection of religion and secularism, suggest that gender equality was not the only priority on the adjudicator's mind, hence is not necessarily the ultimate winner of this award.
I. Introduction
"The principle of the equality of the sexes is not negotiable," declared Valérie Pécresse, 1 France's Minister of Higher Education, following the Conseil d'État's decision (Burqa Decision). 2 The appellate court declined a Moroccan woman's request for French naturalization on the grounds of "incompatibility with the essential values of the French community". 3 Pécresse's sentiment was echoed by both right and left wing quarters in France. 4 It represented one link in a longer chain of developments which would a year later, in 2009, see a special parliamentary commission formed by President Nicolas Sarkozy, tasked with the study of the compatibility of the Muslim Burqa (female headscarf ) with French secular culture and constitutional principle of laïcité separating State and Church. 5 The principle -a three-prong idea-corresponds with the law of 9 December 1905, on the separation of Church and State and guarantees the freedom of conscience and the free exercise of faith subject only to the restrictions necessary to safeguard the public order and the neutrality of the Republic, which itself is devoid of any faith. 6 While coined in a law, laïcité is first and foremost an idea, and only secondarily a legal concept; it confirms the division between the private realm wherein the individual person is free in the pursuit of spiritual and religious choice, on the one hand, and the state, which is neutral, assiduously refrains from any interference in such matters, on the other hand. Accordingly, the rights of the believer and of the agnostic or atheist are equally secured. This concept constitutes an essential element of the French social contract. The 2010 report of the commission (Burqa Report) 8 was adopted by the lower house 9 in July 2010 in a vote of 335 in favour, 1 against, 10 and in September 2010 by the upper house in a 246 to 1 vote. 11 In October 2010, the law, which stipulates fines of EUR 150 for women who breach it, and EUR 30,000 and a oneyear prison term for men who force their wives to wear the burqa, was proclaimed legal by France's constitutional watchdog, the Conseil constitutionnel. 12 The rule's legality is expected to be challenged before the European Court of Human Rights (ECtHR), the decision of which is binding. 13 At this background, the article sets out to examine the Burqa Decision, which represents a judicial stepping stone in the progression from the legislative act of 2004, 14 forbidding the manifestation of religious symbols in public education institutions, and the 2010 legislation of the Burqa law. It is reasonable to expect that many of the issues discussed in this article will arise in the legal challenges to the new law.
The Burqa Decision was taken as a strong condemnation of a practise said to be symbolising the subjugation of the female to male domination. It was thus initially celebrated as a crucial act of empowerment for women in France but has also resonated across a Europe troubled by cultural and religious tensions associated with the steady growth in the Muslim population since World War II. Turkey, 20 Egypt, 21 and Syria (which recently promulgated a law prohibiting students and teachers from wearing the niqab).
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The article dissects the judicial award in order to ascertain the validity of the claim concerning the empowerment of French women and women in general. It finds that although guided by the well-intentioned imperative of 'protecting' women, the tribunal misjudged the values at play thus producing consequences that outweigh the original intention of securing gender equality. The article further suggests that despite the strong assertions to the contrary by various actorsboth 'feminists' and others-gender equality represented only one part of the broader goal the Burqa Decision sought to address. That article submits that the goal-of weakening the tension between immigrants and people of French stock, and integrating immigrants within the French culture of laïcité-would be more adequately decided in the French public debate and by the legislature rather than in the courtroom. Indeed, that is where it has subsequently been played out. However, even there the Woman has been featuring as the linchpin symbolizing the 'other', in an endeavour to explicitly articulate the French collective identity.
The article opens with a description of the Burqa Decision. This is followed by an analysis of the decision, focusing on the values and human rights principles raised therein. Next, the award is scrutinized against the socio-political, adjudicative, and legislative contexts wherein gender relations have been pivotal. This examination will show that what appears as a prima facie gender equality judgment may concurrently operate as an emasculating ruling. 26 on the part of the foreign spouse. In M's case, the tribunal noted that although mastering the French language, M had nevertheless "adopted a radical religious practice, incompatible with the essential values of the French community, notably the principle of gender equality". 27 This was considered sufficient justification to deny her citizenship. The emphases in the tribunal's decree are worth noting. Accordingly, the original decree of 2005 had neither the object nor the effect of undermining the freedom of religion of M and consequently, did not infringe either the French constitutional principle of freedom of religious expression nor Article 9 of the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR).
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The media's attention was drawn to the case both by the tribunal's words as well as its silence. Specifically the wording-"radical religious practice" 29 -was as important as the tribunal laconic notation of "radical". 30 This left ample room for speculation to fill in the missing details obtained from interviews with government officials. Consequently, most media reports suggested that M was in the habit of wearing a Burqa 31 covering her entire body and face, a detail of 30 Ibid., (author's translation). 31 "Covered by the garment of women in the Arab peninsula, a long gown up to the feet, a veil hiding the hair, the front and the coat all in one piece of fabric hiding the face." Ségolène de Larquier, 'Elle porte la burqa, la nationalité française lui est refusé', Le Point, 17 July2008, <Le Point.fr>, 29 April 2009. This was refuted by an NGO reporting to have interviewed M after the award was handed down, and specifying she used to wear a niqab (a head and face cover leaving the eyes visible). Bernard 
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No less important was the tribunal's juxtaposition of the said radical religious practice with the French "principle of equality of the sexes". 33 Similar to the first part of the award, the tribunal remained lip-sealed also here. And again, it was the media which provided the details. M was identified as a thirty-two year old mother of three children. Described as a person who prior to her landing in France (from Morocco) was not in the habit of wearing a burqa but once in France, and along with her husband, subscribed to Salafism thus professing a literal interpretation of the Koran. M was portrayed as completely submissive to the men in her family, a condition she appeared to find normal; was reclusive and isolated from French society, and ignorant of secularism and her right to vote. 
III. Essence of the Burqa Decision
The plain words of the decision reveal more than the eye meets, raising issues concerning French community values, religion and religious practice, freedom of religious expression, freedom of choice, principle of gender equality, and human rights and fundamental freedoms. Projected through the lenses of current French and Western public discourse, and interpreted in their socio-political and cultural contexts, they acquire further meaning. Thus, contrary to the celebratory 'feminist' tenor, the award was also understood as targeting specifically persons of Islamic faith and Islam 37 rather than addressing women rights. Consequently, at the backdrop of the immigration related tensions, the Burqa Decision itself has become a veil hiding rather than uncovering the core of the controversy.
Intrinsically, the Burqa question is about the notion of hierarchy of principles of justice governing the basic structure of society when faced with competing moral and religious convictions of society's citizens, a choice between right and good. 38 To address this challenge, the tribunal would have required legislation instructing it as to the French national conceptualization of 'good' and the 'associated rights', a law unequivocally applicable to the changing demographical, social, cultural, political, and religious circumstances in France. In the absence of such law, the tribunal was left with the uncomfortable choice of deferring judgment and calling upon the legislature to fill the gap, or interpreting the extant law and making the best out of an impossible situation. The tribunal opted for the second alternative, likely following two misled assumptions. First is the 'rights' assumption common to liberals and communitarians, avoiding passing judgment on the content of the goals of the rights in question. 39 This arises clearly from the award.
Second is the assumption of considering the rights as being equal, belonging on the same ontological level. Accordingly, gender equality has a uniform meaning implying a unitary set of consequences. However, while gender equity laws now exist in developed countries and internationally, compliance and implementation remain outstanding. And furthermore, 'feminism' is not monolithic as various feminist streams 40 have been competing for intellectual and activist leadership. A consequence of this 'potpourri' is the 'paradox dilemma'. Because many women rights are defined by women's subordination, when conceptualising women's identity, a tendency to overlook other possible conditions emerged. Consequently, appreciating women's identity runs the risk of being trapped in the absurdity of perpetuation. 41 Undoubtedly, this reflects precisely the other challenge the tribunal was facing.
I To be sure, the French practice concerning gender equality remains still wanting. Since enfranchisement in 1944, French women have continued to enjoy only limited access to representative political participation. 44 This might explain the favourable public acceptance of the Burqa Decision. Concurrently, however, one might question whether the protection of gender equality is served by excluding women of a certain faith from French naturalisation. Wouldn't tackling the manifestations of gender inequality as applicable universally to any woman be more conducive to gender equality?
The (perceived or real) distinction between women of different cultures-of juxtaposing Western with non-Western, and 'white' with 'non-white', womenfeatures as a normative dilemma in feminism. 45 The Burqa Decision is a concrete example in which the unsettled dilemma renders the award incoherent. French values must apply to women as well as to men, all persons enjoying legal equality. Absurdly however, the Burqa Decision leaves M's husband, a Frenchman practising Salafism, legally shielded in the religious practice the ruling deems radical and antagonistic to gender equality. Indeed, in a prior appellate decision, the same tribunal reversed a negative naturalisation award in the case of a Tunisian man married to a French woman, both observing a strict stream of Islam.
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Over time, sensitivity to real conditions in different cultures resulted in a pluralist feminism providing for various understandings of patriarchy and subordination. The Burqa Decision reflects this developmental stress: Had patriarchy and submission figured as the key concern, then the marital relationship in M's family, not M's religious practice alone, would have been examined in further depth and compared with the corresponding French culture. Had the tribunal been cognizant of this pluralism it might have served gender equality by refraining from addressing religious practice, or alternatively, instructing both husband and wife to cease the practice (an impossible option under the circumstances).
B. Freedom
Freedom, the other value in the French Revolution's motto, is literally absent from the Burqa Decision. However, since it was raised in the evidence filed with the court, the award's silence speaks volumes to the interpretation of freedomfreedom of expression, freedom of religion, and freedom of choice.
Three freedoms, so cherished in the liberal and democratic State, represent the political choice of a Europe ravaged by religious wars. To balance the these freedoms and contain the threat of religion, the freedoms were allocated to two domains: Religious freedom came under the purview of the Church and the private sphere; freedom of choice and freedom of expression-subordinate to the public realm, the preserve of the State. In France, this separation is reflected in the republican idea of laïcité. However, neither political secular formula nor uniqueness of laïcité, have guaranteed an easy 'compartmentalisation'. 47 To be sure, freedom of religion represents a particular type of freedom of thought and expression. Religious faith may be known only to the practising person; communicated to others in the private realm; or manifested in public. This tripartite quality of religion underlies the difficulty in reconciling one's practice of faith with freedom of choice and expression for religion is both private and concurrently intrinsically public, connecting the individual with a living community. Article 9 of the European Convention on Human Rights 48 settles the dilemma by subjecting the right of religious freedom to legal democratic provisions in the interest of the public: 46 Freedom to manifest one's religion or beliefs shall be subject only to such limitations as are prescribed by law and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, or for the protection of the rights and freedoms of others.
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This liberal approach invokes respect for the religious person and personal dignity as associated with the capacity to choose, not respect for any religion and its content.
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The Conseil d'État maintained a similar view as the award's explicit reference to Article 9 suggests. Notably, the tribunal followed the European Court of Human Rights (ECtHR) rulings concerning the Muslim veil. 51 Avoiding the question of "why religious freedom is valued in the first place", 52 and exploring "[t]he philosophical underpinnings" 53 of religious freedom, it instead chose to focus on the secondary issue of religious practice. Compared, for example, with judgments on freedom of political expression or private consensual sexual conduct, 54 this pattern in both ECtHR jurisprudence and Burqa Decision conveys a sense of legal uncertainty.
The Award, Religion, and Freedom of Religious Expression
By declaring M's radical religious practice as the key 'deficiency', the tribunal turned directly to the issue of freedom of religious expression, skipping consideration of the place of religion in society or in relation to immigration. Although the French republican and secular judge is authorised to determine the confines of religion and set limits to religious practise, 55 how a tribunal determines the threshold beyond which a practice transcends acceptable limits and turns radical, is certainly material. This question remains unanswered in the Burqa Decision.
Two facts in the government's submission to the tribunal proved critical: (a) The visible factor: M's religious dress code interpreted as the external manifestation of (b) her total and undisputed submission to the men in her family.
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M was also found ignorant of her civil rights. 57 In France, these elements epitomise cultural conduct typical of an unequal gender relationship. 58 Because the tribunal kept silent on the case's factual details, it is possible to only speculate that the award was intended to uphold the private-public divide, thus reaffirm the supremacy of the French republican and secular ethos. Consequently, but for being a case on immigration, the award resulted in delimiting M's freedom of 49 Ibid. Emphasis added. 50 Sandel, supra note 38, p. xii. 51 Lewis, supra note 40. 52 Ibid., p. 396. 53 Ibid. 54 Ibid. 55 Ibid.; Sandel, supra note 38. 56 De Larquier, supra note 31. 57 Ibid. 58 Ibid.
religious expression in spite of purporting not to have rendered judgment on her faith.
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Were the tribunal to engage in an intersectional analysis, a different judicial outcome would not have necessarily been guaranteed. Possibly, an intersectional approach might have assisted the court in exploring the complexity of religion and gender. Engaging in an in depth subjectivity analysis of M might have lead it to consider whether the observance of any certain faith's practice could be understood in terms of 'choice', and to what extent. 60 After all, M was situated in a particular (minority) context-an immigrant to France from a Muslim country, apparently comfortable in her culture, and married to a Muslim French citizen who was freely practising what the tribunal deemed a radical religious practice. Theoretically, true to French culture, and if mindful of intersectionality, the tribunal might have offered an interventionist award respecting M's agency. For instance, M could have been given the very difficult choice between education and government support while assimilating to French secularism as a condition of citizenship, or maintaining her religious practice with the consequences of forfeiting naturalisation. Thus, M would have been exposed to the French notion of gender equality, rather than being denied this opportunity.
The Award and Freedom of Choice
The 2004 prohibition of public wearing of religious insignia was designed to protect the public against intrusion by the private caused by the manifestation of one's faith in public educational institutions. The Burqa Decision reinforces this legislative trend which places religious freedom and freedom of choice on the same ontological level. The government investigation found M's submission to the men in her family and her religious practise to be wilful and independent. The tribunal seems to have accepted this as evidence of her personal and free choice. It did not query whether M's submission represented an act of free choice or whether it was coerced; whether M observed her religion voluntarily yet was forced to submit to the men in her family; or vice versa. Considering French language proficiency as the key indicator to infer voluntary choice, but ignoring the possibility that unawareness of her civil rights might be attributed to conditions other than language and beyond M's control, reflects a selective judicial approach. Expanding the scope of inquiry might have disclosed whether, on the contrary, M lacked freedom of choice. While pursuing such adjudicative exploration might have necessitated further intrusion into M's privacy (perhaps illegal) and proven excessive, contending with the succinct observation that in spite of her knowledge of French, M nevertheless adopted a radical practise of religion, 61 the award to the opposite extreme, suggesting a presumption rather than reliance on sufficient factual grounds. Therefore, appraised from an intersectional perspective, the award cannot be construed as protecting gender equality on the basis of a woman's agency. Freedom of choice is antecedent to freedom of religion only where the latter results from an individual's choice of religion and its practice. Accordingly, freedom of religion denotes a person's liberty to maintain any faith and observe it in any form, at least in private. Restrictions upon that freedom are hence akin to those placed on other freedoms (for instance, the prohibition of homicide for religious rituals grounded in the supremacy of the right to life and protection against bodily harm, which pre-empt the right of individual freedoms). However, where religious faith is pursued not out of 'rational' choice, religious freedom is ontologically different from freedom of choice. Religious observance is often "a constitutive end", 62 essential to the believer's sense of good and identity.
What makes a religious belief worthy of respect is not its mode of acquisition-be it choice, revelation, persuasion, or habituation-but its place in a good life, or the qualities of character it promotes, or [from a political point of view] its tendency to cultivate the habits and dispositions that make good citizens. 63 From this perspective, freedom of choice looks quite different from religious freedom. This renders the tribunal's line of argumentation and finding of failure in M's assimilation efforts irrelevant. Indeed, the Conseil d'État ignored the fact that M owed duties she might have been unable to both choose and renounce, "even in the face of civil obligations that may conflict". 64 
The Award and Human Rights and Fundamental Freedoms
The Burqa Decision should remind gender equality protagonists that the human rights "safety net" does have holes. Since 1948, human rights and fundamental freedoms have been codified in various international and regional documents.
A signatory to the ECHR, 67 France is bound especially by four articles relevant to the Burqa Decision: Article 8-Right to respect for private and family life, Article 9-Freedom of thought, conscience and religion, Article 10-Freedom of expression, and Article 14-Prohibition of discrimination. Except for Article 14, a party's duty to protect these rights depends on its national interpretation.
The Burqa Decision refers only to Article 9. Grounding the objection to M's naturalization in her inability to integrate into French society and placing the burden of integration solely on her; and justifying the decision as an expression of France's commitment to gender equality as per Article 9, ignores the strict duty to non-discrimination stipulated in Article 14. This puts in question the award's compliance with France's international obligations. A brief examination of the award's compatibility with the international human rights and fundamental freedoms regime 68 raises the following issues:
(a) Universalism The liberating effect of the award is diminished when seen from the angle of the feminist conceptualisation of human rights and development. Notably, can there be a universalist approach to gender equality when women (and men) of different cultural, social, and religious backgrounds are lumped together in the ontology of human rights? In other words, is it possible to re-conceptualise human rights without losing sight of women's rights? How? To be sure, feminists, who have coined the well-known slogan "women's rights are human rights", have identified an array of scenarios and contexts in which the universalist presumption of a single comprehensive interpretation of gender relations as a human rights issue has run afoul. For instance, in the majority of judicial procedures similar to M's, rulings were adopted by male judges and reflected gender bias and the marginalisation of women's perspectives. 69 Often, the distinction between women of different cultures played a decisive role; routinely, two types of women were juxtaposed-Western/European against the Oriental/migrant. 70 Not unlike these cases, the Burqa Decision as well, at least implicitly, "berate[s] Muslim women for failing to conform to a Western image of how women should behave".
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This judicial tendency has been criticised for masking an imperialistic approach clothed in militant secularism. 72 Appropriating gender equality for purposes of 67 A member of the Council of Europe and the European Union, France may be bound in 'first international order' to the European legal acquis (heritage), including the ECHR. 68 For an interesting account and analysis of the French 2004 law and the Burqa Report and the question of whether they accord with French international legal treaty commitments, see Saxena.
69 Lyon and Spini, supra note 47. 70 Ibid. 71 Ibid., p. 339. 72 I am indebted to one of the anonymous reviewers for this comment.
justificatory human rights rhetoric 73 (deliberately or ignorantly) perpetuates discrimination and oppression of women albeit in alternate ways and contexts.
(b) Human Rights in General
The human rights discourse has been faulted for failing to identify abuse and disregard of women as severe human rights violations. 75 Likely culprits of such violations are family members but also political institutions including government. The two types of actors are inter-connected for where family members (men and/or women) actively engage in violating women's human rights in the private realm of a woman's home, or remain silent witnesses, an often passive government is failing in its duty to effectively intervene in the private sphere thus permitting the transgression to continue. 76 Where a woman is liberated in her home, she is more likely to participate also in the public sphere. 77 By ruling "who rightfully belongs in the public space", 78 the Burqa Decision reinforces M's exclusion: In addition to the salafist dress code designed to isolate the believer from main stream society, the denial of naturalisation which prevents her from enjoying citizenship rights further contributes to her banishment. To other women marginalised at home, the award may be sending a disappointing message.
The promotion of women's dignity advocated by both cultural relativists and intersectionalists 79 has at times muddied the 'human rights cum gender equality' discourse. Other feminist thought has been criticised of concealing an imperialist agenda, Islamophobia, or inadvertently colluding with governments oblivious to women rights. "Being tough on Muslims" 80 has been viewed as serving Western governments catering to the domestic electorate by mobilising national identity, while concurrently scoring points in foreign relations implicitly signalling their support in the War on Terror.
81 This intra-feminist debate contributed to entrenchment of gender discrimination. 82 Applying this analysis to the Burqa Decision suggests that had the tribunal cast the question of gender and religion in cultural relativist and intersectional human rights phraseology, it would have found, as it indeed did, that M's agency would more suitably be accommodated in another country more reflective of her particular subjectivity.
(c) Human Rights Law and Development A frequent argument in the feminist discourse notes the disjunction separating the human rights and development approach from the respective legal discipline. 83 Although intrinsically universal, human rights' practical protection is entrusted in the hands of individual national governments. This has not been lost on the CEDAW 84 drafters who, in an effort to bolster state accountability and compliance, urged states to eradicate gender discriminatory customs and practices. 85 France ratified the CEDAW in 1984, and the proponents of the Burqa Decision may well be contending with the legal act as proof of France's compliance with its international duty to protect women and gender equality.
(d) Human Rights as Culturally Conditioned Another approach to women rights as human rights has sought to supplement the exclusive focus on national and international human rights legislation with a sociological/anthropological cross-cultural dialogue. 86 Deploring "the troubling way rights discourse not only reinforces the fiction of a monolithic subject but potentially regulates us through that monolith", 87 the cultural discourse might potentially effect a breakthrough by advocating interaction and dialogue. Being less formalistic, it attempts to incorporate gender equality within human rights by accommodating a woman's needs and wants as forming part of her local cultural environment while safeguarding her enjoyment of benefits gained from international and national legal achievements. The cross-cultural dialogue approach is in the early stages of practice by community-based groups. 88 Had it been available to the tribunal to consider, M's case might have been decided differently.
IV. What Can We Take from the Burqa Decision?
The Burqa Decision represents an episode symptomatic of the so-called 'clash of civilization'. The contact between different cultural groups has seen tension mounting and spanning across Europe and beyond. 89 In this context, the perceived threat to national identity has unfolded, among others, also in the form of strong anti-Muslim immigrant sentiment sweeping throughout Europe. It is against this backdrop that the Burqa Decision was decreed. Gender relations, in fact, the Woman, have once again become the paramount symbol articulating the social and political tension and representing one of the chief outlets for the pent up stress. Displayed in confrontations at schools and hospitals, where secular public institutions' 'standard operation procedures' have been challenged by religious demands, 90 tension had more than once escalated into physical violence. This became exposed in the disgruntled French banlieues, 91 in racial violence in British cities, violent attacks on foreigners in Germany, hostility toward distinctly 'ethnic foreign' neighbourhoods in Italy, to name a few. A significant threshold was crossed as the friction escalated beyond verbal dispute over to violent outburst, with the 2004 assassination of Dutch film maker Theo van Gogh by the Dutch citizen Mohammed Fahmi Bouyeri. The same year, the tension produced the promulgation of the 2004 French 'veil law'. 92 It is against this backdrop that the Conseil d'État chose to strike a new 'balance of rights'. Consequently, reaffirming secularism's supremacy over religion came at the expenses of the M's right to non-discrimination. What this is re-affirming is that also in France, similar to other cultures and regardless of socio-political context, religion, or political regime, the legal status of women figures as a pivotal concern, serving as a political axe to grind other-not gender related-power rivalries. The Burqa Decision is one example among many (and an important one for it is judicial hence authoritative) of struggles between social and political forces seeking to transform (or preserve) the balance (or imbalance) of power in the relationship of State and Church. Similar to past struggles, in the current round as well, women have continued to furnish the conspicuous bone of contention.
Consequently, court decisions addressing gender issues must not be taken at face value. As submitted here, the Burqa Decision is not primarily about empowering women and securing gender equality. It is first about competing worldviews and political institutional, ideological, cultural, and religious power contests. Only in second place is the award concerned with promoting or preserving the legal status of women as embedded in those worldviews. Thus, if women are being empowered, it is generally as a by-product, and where they are so, the support benefits only certain women and not others. Furthermore, and at the same time, the Burqa Decision suggests that even where the road to gender equality is paved with good intentions, the opposite result might ensue: Women may still be patronised due to myopia in distinguishing freedom of choice from freedom of conscience.
V. Conclusion
As this article is being written, the French government finds itself in the midst of a collective soul searching enterprise designed to tackle the 'Burqa' issue. In preparation for the 11th of April, 2011, the date of entry into force of the Burqa ban, the government has been distributing some 100,000 handbills and 400,000 pamphlets to reminder the population of the ban. 93 Posters in public places have been announcing the "Republic's seeing itself with an uncovered face" ("La République se vit à visage découvert"), 94 a message reinforced on a government website entitled identically and with a similar URL, 95 which provides also a Q&A section. Law enforcement authorities have been instructed to administer the law by summoning veil-wearers to the police station to ask them, out of the public eye, to remove the veil for identification purposes, and required them to keep it off. Should the wearer refuse to comply, a fine of up to 150 EURs will be charged. 96 At the same time, as part of his 2012 election campaign, President Sarkozy has been putting special emphasis on the role of Islam in a secular society. 97 And less than five months before the entry into force of the Burqa law, two judicial decisions-one in a labour dispute concerning a nursery teacher who refused to remove her full veil while at work, the other dealing with a fully veiled person while drivinghave ruled against the petitioners. 98 To be sure, this is the tip of the iceberg in France's search for ways to sustain its laïcité, its national identity, and protect itself against real or perceived threats. Moreover, it is reasonable to expect that France will not feature as the only scene where the repercussion of its Burqa ban will be played out. If experience offers any indication, the law's enforcement stands to be challenged at the ECtHR.
This article has shown that the real primary dilemma underlying the Burqa Decision consists in the re-conceptualisation of the separation of State and Church 'à la French'. Sandel's insights provide some guidance; his objections to "liberalism conceived as a political conception of justice"
99 are instructive about the pitfalls inherent in this pursuit.
Here is what the debate should address if it is to avoid the scandalous and the "abstract and decorous", 100 and elicit what is essential and moral for the French, and for that matter, liberal democratic society. It requires (a) to strike a choice concerning which of the contending moral or religious doctrines is true, (b) to acknowledge that while political liberalism endorses pluralism as a foundation of its structure of justice, morality and religion are not pluralistic, and (c) to consider that the political liberal ideal of public reason excludes moral and religious idealism and is thus unduly restricting and impoverishing the political discourse.
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The other issue prompted by the Burqa Decision-on its face its primary concern, but as argued here, in fact, only of secondary importance-is gender equality. Not only is the Burqa Decision concealing a larger and more profound cultural (and racial and religious) tension; not only is it ambivalent with regards to women's rights; but through the discourse within which it has been couched, and which it has subsequently elicited, it has served also to amplify the tensions within the feminist discourse. To be sure, the award remains just as ambivalent when addressed from the various feminist theoretical perspectives.
This article set out to critically study the empowerment of women's legal status via the jurisprudential route, and in course of the research found it to be caught in a theoretical paradox. 102 The conundrum of 'freedom of choice versus religious freedom, cum human rights, gender equality paradox' in the feminist discourse requires compromise. Feminist thought, which has always been intertwined with 98 Joseph Bamat, 'Islamic Veil Trials Illustrate Challenges of Upcoming Ban', France 24, 14 December 2010, <http://www.france24.com/en/20101214-burqa-ban-france-islamic-veil-trials-nantes-mantesmuslims-rulings-society-islam>, 30 March 2011. 99 Sandel, supra note 38, p. 196. 100 Ibid., p. 216. 101 Ibid. 102 Brown, supra note 41.
feminist activism, faces the option of either negotiate, strategise, and adhere to a provisional 'main stream' feminist approach until such time when the conditions ripen for a change of course, or risk struggling with the uncontrolled consequences flowing from the perpetuation of the paradox.
In conclusion, placed within the larger Western context of the headscarf debate, the Burqa Decision accomplished the following feats: While encouraging secular women, it also stated the obvious-that gender equality masks the political struggle between secularism and religion, nationalism and immigration. While serving a most powerful tool, gender equality does not necessarily figure as the ultimate goal. In such context, relaxing the tension and doing justice to gender equality is a matter for any country's public debate and its legislature, not the court.
